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The determination of Sir William Jones, to renounce all 
studies except those connected with the profession he had 
adopted, was, it seems, rigidly adhered to. It also ap- 
pears, that his professional business was, in the outset, very 
considerable ; for in a letter to one of his numerous correspon: 
dents, dated July 1777, he writes thus: “My law employ- 
ments, attendance in the courts, incessant studies, the arrange- 
ment of pleadings, trials of causes, and opinions to clients, 
scarcely allow me a few moments for eating and sleeping.” 

Perhaps there is no natural gift which was possessed by Sir 
William Jones in a more eminent degree than that of memory. 
This fact is shewn by his early and remarkable proficiency in 
languages ; but there is one striking evidence of his great pow- 
er of memory which is particularly worthy of record: In 
December, 1777, he called upon the celebrated Wilkes, who 
shewed him a letter lately written to him from Paris, by Di- 
derot. The contents of this letter Sir William Jones stated 
almost verbatim to his friend Lord Althorpe, from memory 
alone. 

In 1778, Sir William Jones published a translation of the 
speeches of Isaeus, i'n causes concerning the daw of succession to 
frroferty at Athens, with a prefatory discourse, notes critical 
and historical, and a commentary. The subject of the works 
of Isaeus is generally considered to be dry, and the technical 
language adopted by him, as is observed by Sir William Jones, 
“is unintelligible to the herd of grammarians and philologers, 
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by whom the old monuments of Grecian learning were saved 
from destruction.”’ ‘To rescue them therefore from obscurity, 
and to present them to the student of English law in his native 
language, was very justly considered a task which “ required the 
united qualifications of classical erudition and legal know- 
ledge.”"* The task was however performed with the greatest 
success. We quote the following observations from the prefato- 
ry discourse, because it is a favourable specimen of his style, and 
at the same time an evidence of his discernment and learning 
as a jurisconsult: “ There is no branch of learning, from which 
a student of the law may receive a more rational pleasure, or 
which seems more likely to prevent his being disgusted with 
the dry elements of a very complicated science, than the history 
of the rules and ordinances by which nations, eminent for wis- 
dom, and illustrious in arts, have regulated their civil polity; 
nor is this the only fruit that he may expect to reap from a 
general knowledge of foreign laws, both ancient and modern ; 
for, whilst he indulges the liberal curiosity of a scholar, in ex- 
amining the customs and institutions of men, whose works have 
yielded him the highest delight, and whose actions have raised 
his admiration, he will feel the satisfaction of a patriot, in ob- 
serving the preference due in most instances to the laws of his 
own country above those of allother states; or, if his just pros- 
pects in life give him hopes of becoming a legislator, he may 
collect many useful hints, for the improvement even of that fa- 
bric, which his ancestors have erected with infinite exertions of 
virtue and genius, but which, like all human systems, will ever 
advance nearer to perfection, and ever fall short of it.” This 
publication of Sir William Jones, however it might tend to in- 
crease his reputation as a scholar, did not much advance his 
success as a practitioner at the bar; though it seems he had 
no great reason to complain of the proportion of professional 
business which fell to his share, upon the circuits which he re- 
gularly attended 2 


* Lord Teignmouth. 
*Sir William Jones transmitted a copy of his translation of the works of 


Isaeus to Edmund Burke, and the following letter was in acknowledgment 
of the favour: 


March 12, 1799 
My Dear Sin—]I give you many thanks for your most obliging and valuable 
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The time and attention of Sir William Jones during the years 
1778 and 1779 were principally engrossed by his professional 
duties and studies, and the political occurrences of the day. 
The letters he received during this period, and which have been 
given to the public by his friend Lord Teignmouth, afford 
abundant evidence of the esteem in which his learning, abili- 
ties, and principles were held by men of the highest character 
for virtue and literature. Dr. Gilbert Stuart expresses satis- 
faction that his taste has turned with peculiar fondness to the 
studies of law and government,—Dean Tucker writes to him 
respecting the system of Locke,—Prince Czartorysky of War- 
saw, upon the Poetry of the Eastern nations—and Count Re 
viczki upon oriental literature and the life of Nadir Shah, 
while at the same time he feelingly regrets the determination of 
his friend to devote himself to the “ altar of Themis.” In the 
same interval several letters also passed between Sir William 
Jones and his early friend Lord Althorpe. The entrance of the 
latter upon the great career of public life is thus referred to by 
his former instructor: “ If ever there was a time when men of 
spirit, sense, and virtue ought to stand forth, itis the present.” 
Again, in the same letter, when speaking ofthe state of the na- 
tion: “It is a noble subject, and with your knowledge, as well 
as judgment, you will easily acquire habits of eloguence; but 
habits they are, no less than playing on a musical instrument, 
or handiing a pencil; and as the best musicians and finest 


present, and feel myscif extremely honoured by this mark of your friend- 
ship. My first leisure will be employed in an attentive perusal of an author 
who had merit enough to fill up a part of yours, and whom you have made 
accessible to me with an ease and advantage, which one so many years dis- 
used to Greek literature as I have been, could not otherwise have. Isaeus 
is an author of whom I know nothing but by fame; I am sure that any idea I 
had from thence conceived of him will not be at all lessened by seeing him 
in your translation. I do not know how it has happened that orators have 
hitherto fared worse in the hands of the translators thdn even the poets; I 
never could bear to read a translation of Cicero. Demosthenes I think suf- 
fers somewhat less—but he suffers greatly; so much, that I must say, that 
no English reader could well conceive from whence he had acquired the re- 
putation of the first of orators. I am satisfied that there is now an eminent 
exception to this rule, andI sincerely congratulate the public on that acqut- 
sition. Iam, with the greatest truth and regard, my dear sir, 
Your most faithful and oblired humble servant, 
EPMUND BURRE 
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painters began with playing sometimes out of tune and drawing 
out of proportion, so the greatest orators must begin with leav- 
ing some periods unfinished, and perhaps with sitting down in 
the middle of a sentence. It is only by continued use that a 
speaker learns to express his ideas with precision and sound- 
ness, and to provide at the beginning of a period for the conclu- 
sion of it; but to this facility of speaking, the habit of writing 
rapidly contributes in a wonderful degree.” 

In the year 1780, the occupations of Sir William Jones began 
to be considerably diversified. In that year too, his prospects 
were much more extended and his hopes much more expanded 
than at any former period. His practice at the bar had so 
much increased, that he had reason to indulge in the most 
pleasing anticipations of an augmentation both of fame and 
emolument; but as his views were more particularly directed 
to the vacant seat on the bench of Fort William, in Bengal, the 
attainment of which he was justified in expecting, he was less 
solicitous for an accession of professional employment than he 
otherwise would have been. During this state of suspense, he 
bestowed a more than ordinary share of attention upon the 
political events of the times. He attached himself, however, 
to no party, and his interest in the conduct and concerns of the 
government of his country, arose entirely from his veneration 
of the fundamental principles of the British constitution. We 
have already related, that, with respect to the American war, 
the sentiments he adopted were favourable to the Colonists. 
The following declaration of his exhibits in a strong light his 
independence and disinterestedness in general politics. “I 
solemnly declare that I will not enlist under the banners of any 
party, a declaration which is, I believe, useless; because no 
party would receive a man determined asI am, ¢o think for 
myself.’ His political principles, as well as his genius and 
erudition, may also be estimated by his animated and classical 
Ode to Liberty, the composition of which was dictated princi- 
pally by his reflections upon the American war. This ode was 
published under the title of Julii Melesigoni ad Lidbertatem. 
The assumed name is formed by a transposition of the letters 
Gulielmus Jonesius. 

In the same year Sir William Jones was brought forward by 
his friends to represent in Parliament the University of Oxford. 
His clection was not, however, effected, and that celebrated 
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seat of learning lost the opportunity of returning to the British 
Senate a person who was certainly in every respect qualified 
to render services to literature, and to do honour to the nation as 
a statesman. His conduct throughout the business of the elec- 
tion was marked by integrity and manly principles. Among 
the letters which he wrote on the occasion, was one to Dr. 
Wheeler, which we quote nearly at length, because it is so well 
calculated to convey a true idea of his views as a candidate for 
the office just mentioned, and also of his general character: “ I 
always thought,” says he, “ a delegation to Parliament from so 
respectable a society, a laudable object of true ambition ; but I 
considered it as a distant object, as the reward of long labour 
and meritorious service in our country; and I conceived that 
had I filled a judge’s seat in India, with the approbation of my 
countrymen, I might on my return be fixed on as a proper re- 
presentative of the university. Had not that happened which 
you know, I should no more have thought of standing now, than 
of asking for a peerage. As to principles in prlitics, if my suc- 
cess at Oxford at any future time, depend upon a change of 
them, my cause is hopeless: I cannot alter or conceal them 
without abanconing either my reason or my integrity ; the first 
of which is my only guide, and the second my chief comfort in 
this passage through life. Were I inclined to boast of any 
thing, I should certainly boast of making those principles my 
rule of conduct, which I learned from the best of men in ancient 
and modern times, and which, my reason tells me, are condu- 
cive to the happiness of mankind. As to men,I am certainly 
not hostile to the ministers, from whom I have received obliga- 
tions; but I cannot in conscience approve their measures.”’ 
It must be admitted, that it was much to the credit of Sir 
William Jones, that, with no other influence than that of his 
character and qualifications, he should have been deemed worthy 
of being nominated a candidate to represent one of the most 
distinguished universities in the world. To obtain his election, 
it appears, was his highest ambition, and he would have sacri- 
ficed to it, (to use his own language), “not only an Indian 
judgeship of six thousand a year, but a nabobship, with as many 
millions.” It was during the canvass of that election that he 
published his Enguiry into the legal mode of suppressing Riots, 
with a constitutional Plan for future Defence, which was in 
reference to the riots of that period, He was impressed with 
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the conviction that the common and statute laws of the realm, 
then in force, gave the civil state 4 power, which, if it were per- 
fectly understood and continually prepared, would effectually 
quell any riotous or insurgent conduct, without military assist- 
ance, and even without the modern riot act. This he under- 
took to demonstrate in the tract just mentioned, and the frinci- 
jile of the plan he proposed, it was allowed, was advantageously 
adopted. 

The speech of Sir William Jones on the “ Nomination of 
Candidates to represent the county of Middlesex,” is another 
evidence of his unbiassed wishes to promote the good of his 
country, and of the honourable motives which led him to as- 
pire to public office. This was intended for a meeting of the 
freeholders of Middlesex, but owing to the circumstances at- 
tending that meeting, the speech was not delivered. He amused 
himself, however, by drawing up a discourse containing a pur- 
port of what he designed to have spoken, if the opportunity 
had occurred, which was afterwards published. In it, he con- 
demns in unqualified terms, and with powerful eloquence, the 
slave trade, and also the conduct of Parliament in supporting 
the American war. The following was his declaration of the 
conduct he would have pursued, if he had succeeded in obtain- 
ing a seat in the House of Commons: “Had it been my good 
or bad fortune to have delivered in the great assembly of repre- 
sentatives the sentiments which this bosom contains, I am sen- 
sible that my public course of speaking and voting must have 
clashed: in a variety of instances with my private obligations ; 
and the conflict of interfering duties constitutes, in my opinion, 
the nicest part of morality, on which, however, I have com- 


pletely formed my system, and trust no views of interest will 


ever prevent my practice from coinciding with my theory.”’ 
Such professions, it may be said, are easily made, and as easily 
forgotten, when the end for which they were made has been at- 
tained. In this instance, however, they perfectly coincided 
with the general character of the individual who uttered them, 
whose greatest error consisted in overstepping the bounds of 
prudence in the expression of his sentiments. 

In the year 1781, Sir William Jones published his “ Essay 
upon the Law of Bailments,”’ which, as a literary or legal per- 
formance, still commands the approbation of the profession. 
Ali admit, that the principles and decisions which appertain to 
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that branch of the law, are in that work correctly stated; and 
all admire it for its method and elegance, as well as for the 
extensive learning and discriminating judgment of an author 
who had the power of leading the mind to just conclusions, and 
who, in the words of Gibbon, was, “ perhaps, the only lawyer 
who was at once acquainted with the Year Books of Westmins- 
ter, the Commentaries of Ulpian, the Attic Pleadings of Isaeus, 
and the sentences of Persian and Arabian Cadhis.” 

The anxiety of Sir William Jones to acquire a knowledge of 
the general principles and practice of the law, is also evinced 
by another work, which he undertook about the same period, 
viz. the translation of an Arabian poem on the Mahomedan 
Law of Succession to the property of intestates. This tract, it 
is supposed, was recommended in some measure to his notice 
by the expectation of obtaining the situation of an Indian Judge, 
as a knowledge of Mahomedan law is essential to the perform- 
ance of the duties of that station. 

It was perfectly characteristic of Sir William Jones, and con- 
sistent with the spirit of his writings and avowed political sen- 
timents, that he should have actively interested himself on the 
subject of Parliamentary reform; which was discussed with 
great zeal in England in the year 1782. We find him, accor- 
dingly, on the twenty-eighth of May in that year, addressing a 
speech (afterwards published) to the inhabitants of London, 
Westminster, Surry, &c., which was generally admired for the 
doctrines contended for, and also for the constitutional authori- 
ties by which they were illustrated. The first resolution adop- 
ted by that meeting, and one in which he most cordially con- 
curred, was, that petitions be prepared for a more complete 
representation of the people ; and the point upon which he was 
most eloquent was, that the spirit of the British Constitution 
required a representation of the people, nearly equal. In the 
conclusion of his speech he tells his audience, that “ the people 
of England can only expect to be happy and most glorious, 
while they are the freest ; and can only become the freest, when 
they shall be the most virtuous and most enlightened of na- 
tions.” It was about the same period that he composed a 
spirited ode, in imitation of Callistratus, which appeared after- 
wards in several periodical publications. 

In the summer of the last mentioned year, Sir William Jones 
visited France, with the intention of proceeding from that coun- 
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try to America. His contemplated visit to the latter gave risé 
to some insinuations as to his design to join in the American 
cause; but, if his own testimony is to be relied on, the object 
he had in view was altogether professional. The object, as he 
declared, was to procure the restitution of a very large estate 
for a client and friend, which had been attached by an order of 
the States, who had also threatened a confiscation of the prop- 
erty unless the owner appeared in person to claim it. The 
irresolution of his friend, however, prevented the execution of 
the plan; and Sir William Jones, after having procured a pass- 
port from Dr. Franklin, then the American Minister at the 
Court of France, returned to England through Normandy and 
Holland. And he thus substituted, to use his own words, “ his 
excursion to the United Provinces, for the intended expedition 
to the United States.” The sentiments expressed in a letter, 
which, about this time, he wrote to his friend Lord Althorpe, 
will shew, that although he had been placed in situations cal- 
culated to impair the native purity of the mind and feelings, his 
still remained uncorrupted. The sentiments to which we have 
referred are thus expressed: “ Man was born for labour; his 
configuration, his passions, his restlessness, all prove it; but 
labour would wear him out, and the purpose of it be defeated, 
if he had not intervals of pleasure ; and unless that pleasure be 
innocent, both he and society must suffer. Now what pleasures 
are more harmless, if they be nothing else, than those afforded 
by polite arts and polite literature? Love was given to us by the 
author of our being as the reward of virtue, and the solace of 
care ; but the base and sordid forms of artificial (which I oppose 
to natural) society, in which we live, have encircled that heav- 
enly rose with so many thorns, that the wealthy alone can gather 
it with prudence. On the other hand, mere pleasure, to which 
the idle are not justly entitled, soon satiates, and leaves a vacuity 
in the mind more unpleasant than actual pain. A just mixture, 
or interchange of labour and pleasures, appears alone conducive 
to such happiness as this life affords.”’ Such sentiments, it must 
be acknowledged, do as much credit to the understanding of 
him who expresses them, as they do to his feelings. 

That Sir Williatrn Jones had a very strong inclination to be 
placed upon the bench in India, there is the clearest evidence, 
lhe explanation we have given of his political course, however, 
renders it at once obvious, that it must have operated unfavoura- 
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bly for the gratification of that inclination, as it was better cal- 
culated to gain him popular favour than ministerial patronage. 
His hopes indeed, in relation to the Indian Judgeship, had con- 
siderably declined, owing partly to the circumstance just refer- 
red to, and partly to another circumstance: Lord Bathurst, who 
had been his particular friend, and upon whose influence and 
good will he placed much reliance in obtaining the appointment 
he was so anxious to obtain, having resigned the seals, was no 
longer in the way of promoting the success of his attempt in 
that respect. But the pretensions of Sir William Jones, how- 
ever, to the elevation he desired “as a lawyer, a scholar, and a 
man of genius,”' were at length rewarded. By the friendship 
of Lord Ashburton, he received, on the 24th of March, 1783, 
the nomination to the seat, and in the same month receiv- 
ed from the King the honour of Knighthood. On the 8th 
of April following he married Miss Shipley, daughter of the 
Bishop of St. Asaph, and a lady of uncommon accomplishments. 
Among the congratulatory letters which he received upon the 
occasion of that connexion, was one from Dr. Franklin, which 
shews that an intimate acquaintance had for some time subsist- 
ed between them, and which furnishes additional evidence of 
the high estimation in which Sir William Jones was held by 
his learned contemporaries. 
[ To be continued. | 


LAW OF PARTNERSHIP.=NO. VI. 


POWER OF ONE PARTNER TO BIND THE FIRM BY THE ACKNOWLEDG-~ 
MEN'T OF A DEBT BARRED BY THE STATUTE OF LIMITATIONS, 


It is a well settled principle in relation to all mercantile part- 
nerships, that the admissions or declarations of one of the 
members, affecting the general liability, are no less operative, 
than if they had been made jointly. This rule indeed applies to 
every joint and several engagement in which there is a commu- 
nity of interest.2 In all such cases, if the engagement is dis- 
charged by one of the parties, all the parties are released, be- 


* Gibbon. 
2 Gow on Part. 89. Odiorne v. Maxey, 15 Mass. Rep. 44. 
Cour, 1 Maule & Sel, 249. Whitney v. Fenis, 10 Johns. 66. 


Lucasv. De Ba 
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cause the party thus discharging the engagement, acts, in con- 
templation of law, in the capacity of agent for the whole; and 
as co-contractors would derive a benefit from the discharge of 
one, they are, ¢ converso, bound by his admissions. It 1s hence 
a settled rule that the acknowledgment of one partner, of the 
existence of a debt (if explicit and unqualified), is sufficient to 
deprive the other partners of the benefit of the statute of limita- 
tions. In Whitcomd v. Whiting, a partial payment was made 
by one of several promissors, on a joint and several note, execu- 
ted by the defendant and three others, and it was considered 
that the case was thus taken out of the statute of limitations. 
Upon motion for a new trial, the Court said payment by one is 
payment by all; and that an admission by one is an admission 
by all. So, in acase, where a letter was written from one ma- 
ker of a joint and several promissory note to another, desiring 
him “to settle the money.”* Upon this subject indeed there is 
a concurrence of both the ancient and modern authorities.$ 

But whether the admissions of one partner, when made after 
dissolution, will be sufficient to revive a debt, there has been less 
uniformity of decision ; though the better opinion now is, that 
an acknowledgment thus made is of no effe¢t. ‘Lhe whole power 
of one partner in fact, as-such, ceases by the dissolution; so that 
even a power specially given to receive and pay all debts due to 
and from the partnership concern, will not authorize one of the 
late partners to endorse a bill of exchange in the name of the 
company. “Tocontend,” says Lord Kenyon, “that the liability 
of one partner, to be bound by the acts of his co-partners, ex- 
tends to a time subseguent to the dissolution, would be a mon- 
strous proposition. A man, in that case, could never know, 
when he had retired from the concerns of the partnership, and 
when he was to be at peace.’’® “A dissolution of partnership,” 
says Mr. J. Story, “ operates as a revocation of all power to 
make new contracts; and the right of partners, as such, can extend 
no farther than to settle the partnership concerns, already exist- 


* Bell v. Morrison, 1 Peters’ Sup. Co. Rep. 351. ® Dougl. 652. 

* Et Vid. Evans’s Pothier, 411. * Haliday v. Ward, 3 Campb. 32. 

® Vid. Clementson v. Williams, 8 Cranch, 72. Bell v. Morrison, 1 Peters” 
Sup. Co. Rep. 351. Beitz v. Fuller, 1 M’Cord’s Rep. 541; and vide note 
to the above cited case of Bell v. Morrison. 

® Abel vy. Sutton, 3 Esp. Rep. 103. 
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ing.”! Notwithstanding such is the general rule with regard 
to the dissolution of a partnership, yet it has been held both in 
England and in this country, that the admission of a debt by one 
partner, even after dissolution, is binding upon his co-partner, 
if it relate to a transaction which occurred during the existence 
of the partnership.2? Such a rule is, however, as inconsistent 
with the late and most approved decisions upon the subject of 
acknowledgment of debts, as it is with the general doctrines 
above referred to. 

In order to determine whether an acknowledgment of a part- 
ner is properly bindingon the firm,when made after dissolution, it 
is Only necessary to refer to what is now generally understoed by 
Courts to be the nature of an acknowledgment. If an acknow- 
ledgment were merely in the nature of redutting presumption 
of payment, it might consistently be allowed to. revive a part- 
nership debt, though made only by one partner after the part- 
nership was dissolved. But if the settled doctrine is, that the 
acknowledgment is in the light of a new fromise, (as it undoubt- 
edly is,) then a joint debt of A and B, after they have dissolved 
their partnership connexion, cannot be revived against one of 
them by the acknowledgment of the other; inasmuch, as no 
partner after dissolution is authorized to create any new obliga- 
tion binding upon his co-partners. This‘is the only true light 
in which to view the question, and viewing it in this light, it 
may be determined without difficulty. What shews that an 
acknowledgment of a debt is in the nature of a new promise is, 
that it isnever sufficient to bind the party making it, and those 
for whom he acts, if it be accompanied by any expressions 
which repel the idea of an intention or a willingness to pay. 
The mere acknowledgment of the debt, it is considered, raises 
an implied new promise; but then ifthe person acknowledging 
says at the time, that he wi// not jay, the acknowledgment will 
have no effect, because such a declaration is inconsistent with 
a promise to pay. This, as the reader is doubtless aware, is the 
settled construction at the present time, both in England and 


* Bell v. Morrison, as above cited. 

® Wood v. Braddick, 1 Taunt. 104. Shelton v. Cocke, 3 Munf. 191. Story 
v. Barrel, 2 Conn. Rep. 665. Higginson v. Air, 1 Dessaus. Rep. 427. White 
v. Un. Ins. Co,, 1 Nott & M’Cord, 556. Fisher v. Tucker, 1 M’Cord’s Ch. R. 
169. Smith v. Ludlow, 6 Johns. 266. Hammon vy. Huntly, 4 Cowen, 493. 
Hopkins v. Banks, 7 Cowen, 653. 
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the United States, upon the subject of acknowledgment of debts 
barred vy the statute of limitations. 

It is laid down, however, by Mr. Gow in his Treatise on 
Partnership, (which was published in 1823,) upon the authority 
of Wood v. Braddick, (1) Taunt. 104,) that “after dissolution of 
the partnership, the admission of one partner is binding upon 
his co-partner if it relate to transactions which occurred during 
the existence of the partnership.” But this doctrine, as we 
before remarked, is not to be reconciled with the principle that 
an acknowledgment operates as a new substantive premise. In 
the late case of Pittam vy. Foster, in the King’s Bench,! the 
Court adjudged that a promise made by the wife after marriage 
could not be available when replied to a plea of the statute of 
limitations, because, the wife after her marriage was not com- 
petent to make a promise. And ina very recent case, in the 
same Court, it was held that if one of two partners has become 
bankrupt and obtained his certificate, and after that acknow- 
ledges a debt due to the plaintiff by his partner and himself, such 
acknowledgment is not sufficient to take the case out of the 
statute of limitations, in an action against him and his partner 
for such debt, if his partner plead that statute, and he plead his 
bankruptcy.? 

Notwithstanding the general declaration of the Supreme 
Court of the State of' New York, in the case of Hackley v. Pat- 
rick,’ that after the dissolution of a partnership, the power of 
one partner to bind the other wholly ceases; yet that Court 
have in subsequent cases admitted the acknowledgment of a 
previous debt by one partner, to render a plea of the statute of 
limitations unavailing, as regards the other, though made after 
the dissolution.‘ 

But upon the principle to which we have referred, that a dis- 
solution of a partnership operates as a revocation of all power 
to make new contracts, the Supreme Court of the United States 
have denied the authority of a partner to revive by his sole act, 


* 1 Barn, & Cress. 248. Vid. also Ward vy. Hunter, 6 Taunt. 210; and 
Atkins v. Tredgold, 2 Barn. & Cress. 23. 

* Martin v. Bridges et al. 3 Car. & Payne, 80 ; and reported in 14 Sergt. & 
Lowb. 217. 

83 Johns. 528, and vide also Walden y. Sherburne, 15 Johns, 424. 

*Hammon v. Huntly, 4 Cowen, 493. Hopkins y. Banks, 7 Cowen, 653, 
Smith v. Ludlow, 6 Johns. 266 
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a debt against all the partners, subsequently to the dissolution!. 
In the case referred to, Mr. J. Story, who gave the opinion of 
the court, thought the proper resolution of the point depended 
upon another, and that was, whether the acknowledgment is to 
be deemed a mere continuation of the original promise, or a new 
contract, springing out of, and supported by the original con- 
sideration ; and he considered, both upon principle and au- 
thority, it was the latter. Therefore, as after dissolution, no 
one partner can create a new contract, binding upon the others, 
his acknowledgment is inoperative and void, as tothem. And 
the light in which he was disposed to view the question after a 
careful review of the authorities, was, that after dissolution, no 
partner can create a cause of action against the other partners, 
except by a new authority for that purpose. When the statute 
of limitations, he maintained, had once run against a debt, the 
cause of action against the partnership was gone: that the ac- 
knowledgment, if it is to operate at all, is to create anew cause 
of action ; to revive a debt which is extinct; and thus, to give 
an action which has its life from the new promise, implied by 
law, by such an acknowledgment. It was, he contended, the 
creation of a new right, and not the enforcement of an old one; 
and was clear, that the power to create such a right did not 
exist, after the dissolution of a partnership, in any partner. 
The law in England and in this country, seems to be tending 
to the conclusion adopted as above stated, by Mr. Justice Story?. 
The Supreme Court of Pennsylvania, which was foremost in 
putting the doctrine of acknowledgment of debts upon the 
ground on which it now stands, viz. that the acknowledgment 
must not be accompanied by any circumstances or expressions 
which repel the idea of a willingness to pay, has by no means 
been behind hand in adopting the above construction in rela- 
tion to the acknowledgment of a partner after dissolution, At 
the December Term of that Court in 1827, in the case of Levy 
v. Cadet’, it was contended for the plaintiff that the acknowledg- 
ment of one partner, after the time limited by the statute, 
took the case out of the statute. Rogers J. who gave the 
opinion of the Court, observed :—“If this question were 


1 Bell v. Morrison, 1 Peters’ Rep. 351. 

® Vid. 3 Kent’s Com. 26. And the case of Story v, Barrell, 2 Conn. 
Rep. 665, 

*17 Sergt. and Rawle, 126, 
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res integra, the Court would have no difficulty. The con- 
struction of the statute of Iimitations is embarrassed with 
decisions, (from an indisposition in courts of justice of for- 
mer times to carry its wholesome provisions into effect), 
which it would be a hopeless task to endeavour to reconcile. 
An attempt to do so would confuse, rather than elucidate, 
the point now under review, which in Pennsylvania is new 
and of some interest. In the modern cases the statute has 
been considered as entitled to some respect, and not to be ex- 
plained away. With this disposition,” continued the judge, 
‘“‘ approach the point raised on the record,” and he then pro- 
ceeded to observe as follows : 

“The act of Assembly provides, that the action shall be 
commenced within six years next after the cause of action, and 
notafter. The statute bars the remedy, but does not extinguish 
the debt. The debt remains in foro conscientiz, as obligatory 
after the expiration of the six years as before: hence it is, that 
the indebtedness has always been considered a good consider- 
ation for a new promise. We shall be greatly assisted in our 
inquiries, in the first place, by ascertaining in what manner in 
Pennsylvania, a case is taken out of the act of limitations. 
There must be a new piromise, either express or implied, to have 
this effect. The acknowledgment of the debt does not take the 
case out of the act, but it is a fact from which a new promise 
may be inferred; and for this we have the authority of the Su- 
preme Court, in the leading case of Jones v. Moore, 5 Binn. 
573.”’ The judge then went on to say that the whole current 
of cases in Pennsylvania were in accordance with that case ; 
and then proceeded in his opinion. ‘“ Whenever a partnership 
is dissolved, the object of the association is terminated, and no- 
thing remains to be done, except the arrangement of the affairs 
of the partnership; and until they are settled, as between the 
parties, the partnership may be said to continue. Engagements 
may be contracted, which cannot be fulfilled during its existence, 
exposed, as partnerships are, to sudden and extraordinary 
terminations, For the purpose, therefore, of making good out- 
standing engagements, the partnership, in legal contemplation, 
has a continuance, although, as between the parties themselves, 
it is actually determined. Beyond this, the power of former 
partners to bind each other does not extend. After the disso- 
lution of the partnership, they are not the agents of each other, 
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except for the purpose of making good outstanding engage- 
ments. They cannot enter into a new contract or engagement 
for their former partner. They have no authority, either ex- 
press or implied, for any such purpose, nor does necessity or 
public convenience require that they should. They become so 
disunited in interest, that the one cannot by any contract or en- 
gagement implicate the credit of the other.” The judge here 
cited Gow on Part. 310, 3 Johns. 538, and 4 Johns, 227. 

We cannot forbear quoting still further from this opinion of 
Mr. J. Rogers, because it appears to us to be so very sound, 
and to afford such a correct exposition of an important point of 
commercial law. The conclusion of his Honour’s opinion was 
as follows : 

“ After settlement of the accounts, many persons become 
careless of their vouchers, which may be lost by time, or acci- 
dent. To expose persons in such situations, to the risk of be- 
ing saddled with debts at an indefinite length’ of time, which 
may have been discharged, by the acknowledgment of a person 
ignorant of the fact of payment, or from insolvency, and perhaps 
malice, reckless of the consequences, is a principle which I am 
unwilling to sanction. Persons so exposed, are those whom 
the statute was intended to protect. It gives them a shield of 
which they cannot be deprived without their own consent. 
However differently settled elsewhere, (which does not distinct- 
ly appear), yet, in Pennsylvania, in carrying out the great 
leading principle of the statute of limitations, we come to the 
conclusion that one partner cannot, after dissolution of the part- 
nership, bind the other, so as to deprive him of the benefit of 
the act. It will be observed that we do not place the question 
on the fact that the promise was made after the six years had 
expired, but on the general principle, which in the opinion of 
the court, covers the whole ground.” 

As the marriage of a partner in trade, who is a female, 
operates as a dissolution of the partnership, inasmuch as her 
capacity to act ceases, in consequence of her subjection to her 
husband, an acknowledgment of a debt made by her after mar- 
riage, would, according to the decisions of the latest date, have 
no effect!, neither would the acknowledgment of her husband, 
because no one partner can introduce another into the firm 
Without the consent of the others. 


1 Vid, 3 Kent’s Com. SO. 





ee RAMA IE LO 
St ihe SE Pe Er 


fed 


ye 


Sa Ae Fh 


Ef 
iy 


eee eeenine 


Law of Partnership. Feb, 


The marriage of a woman, it seems, who has been one of 
several partners, may create difficulties in suing. Thus, in a 
modern English case, in an action brought against one Foster, 
and John Norris, and Mary, his wife, upon a joint promissory 
note, made by Foster and Mary before her marriage, laying the 
promise to pay it, by Foster and Mary, dum sola; and the de- 
fendants pleaded the statute of limitations, whereupon issue 
was joined. At the trial, the plaintiff relied upon an acknow- 
ledgment of the note by Foster, within six years, but after the 
inter-marriage of Norris and Mary. This evidence was object- 
ed to for the defendants, as not supporting the promise as laid. 
The evidence was, however, received, and the jury having 
found for the plaintiff, leave was given by the judge to the de- 
fendants to move to enter a nonsuit. Upon cause shown, why 
a nonsuit should not be entered, the Court of King’s Bench 
held, that this acknowledgment was not evidence to support the 
issue, and therefore, made the rule for entering a nonsuit 
absolute?. 

The principle which governed the court, in giving judgment 
in the above case, was, that a promise made by the wife, after 
her marriage, could not be available ; because an acknowledg- 
ment operated as a new frromise, and there could be no promise 
by the wife, as she was not competent to make it. The pro- 
mise, therefore, being laid by Foster and Mary, dum soda, 
would not be satisfied by evidence of a promise by Foster and 
John Norris, after the intermarriage of the latter with Mary. 
But the fact was, in this case, the wife had been married 
above six years, so that there could not have been a promise 
from her, dum sola, within six years; which objection, Ho/- 
royd J. observed, would alone have decided the question. 


The Case of Clough v. Tenney, 5 Greenleaf’s Rep. 446. 


In the fifth volume of the reports ef the decistons of the Su 
preme Court of Maine, we find an adjudication which seems to 
us to be most clearly erroneous. We will state it, and then 
offer our reasons of dissent. 

In Clough vy. Tenney, p. 446, it was decided that case, and 


* Pittam y. Foster, 1 Barn. and Cress. 248 
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not trespass, is the proper form of action for a parent, for the 
debauching of his daughter, if the injury is committed in the 
house of another. The action was trespass, and there were two 
counts in the declaration; the frst was guare clausum, for break- 
ing and entering the plaintiff’s house, and there assaulting, &c. 
the plaintiff’s daughter; the second, was for assaulting, &c. 
without alleging a breach and entry of the plaintiff’s house. 
In both counts, the injury was laid with a fer quod, &c. The 
evidence, it is said, supported the second count only.2. And 
judgment was arrested because the gravamen in the second 
count was not the subject of an action of trespass vi et armis. 

No one will deny that trespass and case cannot be united ; 
and it is well settled (at least in England, and mos¢ of the Amer- 
ican states) that a general verdict cannot stand, if any one of 
the counts in the declaration is bad after verdict. So farthen, 
we deem the principles of the decision in question to be sound, 
and supported by authority. Buton the point of the form of 
the action, we believe we have but an easy task in undertaking 
to show, that the learned court have proceeded in the very 
teeth of the law, without one adjudged case (so far as we are 
aware), to keep them in countenance. 

If this were res integra, we should not dissent from the 
opinion of the court of Maine. But principles against authori- 
ties are of as little avail as deges sine moridus. It is true, as 
this court says, that the legal ground of ragovering damages in 
cases of this sort, is the loss of service, &c. occasioned by the 
injury—and that such loss is the consequential and not the di- 
rect effect of the injury. It is also true, beyond question, that 


‘if the act occasion an immediate injury to another, trespass is 


the proper remedy; but if the injury be not immediate but only 
consequential upon the act done, then the party injured must 
bring an action on the case. ‘This is clearly established.” So 
says Lord Kenyon, 8 D. & E. 190, 191. The only difficulty, 
ordinarily, is in the efflication of this admitted principle. 
This principle, however, like most others, has its exceptions, 
and we proceed to show what some of those exceptions are. 
We take it, then, that from the time of the earliest judicial 


* There is a manifest typographical error in the printed report, where it 
iS said the evidence applied only tothe first count. ‘The whole case shows 
1 


that first is by mistake substituted for second 


VOL. LILL—No. 2. 3 
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records of the common law, it has been held, and still is held, 
that for a trespass upon the person of a servant, whereby his 
service is lost to the master, the master may sue the wrong- 
doer in an action of trespass vi et armis. So in case of parent 
and child (who are regarded, for this purpose, as master and 
servant), and of husband and wife. 

The old Registrum Brevium contains forms founded on this 
view of the law. So, according to Lord Ellenborough, do 
Townsend’s and Cornwall’s Tables to Pleading, Writs, &c. See, 
on this subject, the following books and cases—2 M. & S. 436, 
Ditcham vy. Bond; Clayton’s Rep. 17, Swallow v. Stephens; 
ib. 133, Linley v. Baxter; Bridgm., 47, Vorris v. Baker; Cun- 
ningham’s Rep. 38, Hall y. Lawton; Sty. 94, More v. Stone ; 
Yelv. 90, note (1); Keilw. 180, b. pl. 4; 2 Chit. Pl. 267, note 
(w), 375; Hammond’s Nisi Prius, 262, et seq. (American edi. 
tion); Cro. Jac. 501, Guy y. Livesey ; 12 Mod. 454, Rosiere v. 
Sawkins; Peake’s Rep. 233, Jones y. Brown; 1 Esp. Rep. 
217,58.C. 

Another instance, in which trespass vi et armis lies for a con- 
sequential injury, is that of rescue of a defendant in civil pro- 
cess from the custody of an officer. In this case, the plaintiff, 
at whose suit the party rescued was arrested, may maintain 
trespass against the rescuers. Hob. 180, Wheatley v. Stone ; 
Fitz. N. B. 101; Hammond’s Nisi Prius, 18, 19. (dmerican 
edition.) 

Itis somewhat remarkable, that in the case of Clough v. Ten- 
ney, neither the counsel for the plaintiff, nor the court, seem to 
have been aware of the case of Woodward vy. Walton,2 N. R. 
476, (decided in 1807) where the same question arose, in pre- 
cisely the same shafie, was very elaborately discussed at the bar, 
and by the bench, and was decided directly different from the 
decision in Maine. We merely refer to that case, in which all 
the prior decisions and dicta were thoroughly examined, and 
the conclusion formed, that an action by parent or master, for 
seduction of child or servant, is an action of trespass vi et armis. 
See also 6 Esp. Rep. 32, Mann vy. Barrett; 7 Barn. & Cres. 
$87, Harper v. Luffkin. 

We are not concerned to deny that case is a remedy concur- 
rent with ¢resfass, in all the instances above noticed. ‘In Dean 
v. Peel, 5 Kast, 45, and Irwin v. Dearman, 11 East, 25, the re- 


ports state the action of seduction of a daughter, &c. to have 
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been an action on the case, and no question was raised on the 
point. So in Martin v. Payne, 9 Johns. 387, and Millar v. 
Thompson, 1 Wend. 447. Mr. Starkie (3 Stark. Ev. 1307, note 
(a), says the action is usually laid in case, unless there has been 
an illegal entry into the father’s or master’s house. In Virginia 
(according to Mr. Metcalf’s notes to 3 Stark. Ev. ubi. sup.), it 
is held that ¢resfass or case will lie, at the option of the plaintiff. 
He cites 6 Munf. 587, Parker v. Elliott, and Gilmer, 33, same 
harties. There is a form of a declaration in case, in 2 Chit. PI. 
267. 

In the case of rescue, above mentioned, the authorities are 
clear, that the plaintiff has his election of trespass or case. Bac. 
Ab. Rescue, C.; Hob. 180. 

In the case of a common assault and battery on a servant, 
child, or wife, we recollect no adjudication that case will lie for 
the master, parent, or husband. Mr. Hammond (Nisi Prius, 
264, 265, American edition), supposes that case may be main- 
tained in all the instances above mentioned. And in Keane v. 
Boyeott, 2 H. B. 511, which was an action on the case for en- 
ticing the plaintiff’s servant to leave his service, a count was 


added for assaulting and carrying away the servant, fer quod, 
&e. Though this case was ably argued, no exception was of- 
fered to the misjoinder of case and trespass—an exception which 
would hardly have been omitted, if thought to be tenable, by 
such a lawyer as Serjt. Le Blanc, who was counsel for the de- 


fendant. 

But though, as we believe, case will lie, it by no means fol- 
lows that trespass will not lie. 

We do not profess to have given a laboured investigation, in 
order to confront the court of Maine with an array of all the 
authorities we could find—but have only referred to such as 
are readily found. Enough, if we mistake not, have been cited 
to show that that court kas mistaken the law. If they were less 
respectable and learned, we should not have deemed it impor- 
tant to question their decision. ‘The more able and erudite a 
court is, the more unfortunate and contagious are its errors. 


N..F 





The Criminal Riembauer. 


THE CRIMINAL RIEMBAUER. 

We have given the following extraordinary case of crime, not 
with a view of gratifying an appetite for the Aorriéble, but solely 
with the view of shewing to what extent crime may be carried 
under the outward appearance of gravity and sanctity :-— 


Supreme Court of Justice for the Kingdom of Bavaria. 
Paris, August 4. 

Germany has its Mingrat,in the person of Riembauer, a priest, 
born in 1770, at Randerstadt, in Bavaria. He was the son ofa 
poor labourer, and spent the chief part of his infancy in the 
humble occupation of a cow-boy. But at an early age evincing 
remarkable intelligence, and an ardent desire for instruction, he 
expressed his determination of devoting himself to the ecclesi- 
astical state. He had scarcely attained his 13th year, when he 
threw himself at the feet of the curate of his village, and begged 
of him the instruction necessary for preparing him for the 
Lyceum ; and he made so rapid a progress in his studies, that 
in the space of a year he was able to undergo the usual examina- 
tion, and he was admitted into the Lyceum of Ratisbon. 

At this place Riembauer, by his strict conduct and his rapid 
advancement in the knowledge of the sciences, acquired the 
character of being an extraordinary student, and it was univer- 
sally believed that he would attain a high station in the church. 
He was perfectly acquainted with the canons and ecclesiastical 
history. He took particular pleasure in exercising his mind 
with subtleties of logic. He read a great deal, and meditated 
upon the works of the Jesuits, and his character became mould- 
ed according to their moral casuistry. 

In 1795 he was ordained a priest, and performed the duties 
of assistant-vicar in different villages. In 1807 he underwent, 
with much honour to himself, an examination for a curacy; and 
in 1808 he was appointed curate of Priel; and in 1810 he was 
promoted to the curacy of Randerstadt. 

From the first period of exercising his functions, Riembauer 
acquired the highest estimation. He was a man of remarkable 
figure, and of an interesting countenance, and there was some- 
thing very striking in his whole appearance; he united grace 
and gravity ; he was clever, eloquent and insinuating. He was 
talked of as the priest par excellence, and held up as a model 
for all the curates of the environs. Besides, he performed his 
sacerdotal duties with extreme punctuality, and observed the 
most rigid line of conduct in his manner of living. All his leis- 
ure moments were devoted to reading and study. Such,” said 
he to the other curates, who were wondering at his zealous at- 

tachment for the sciences, “such is the true destination of ¢ 
priest, who ought not to have the slightest care for worldly wat 
ters.” Inthe church his sermons were full of fire, and breathed 
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the purest love of virtue, and he denounced the vices of the age 
in the most energetic style. When he was not in the church 
he was generally observed to walk with his head inclined a little 
on one side, his eyes half closed and fixed on the ground, with 
a smile on his mouth, and his hands joined. Riembauer even 
affected a kind of mysticism, and it would seem that he aimed 
at canonization. He made the people believe that he had inti- 
mate communications with the heavenly spirits; he said he had 
received visits in his chamber from several of the dead, who had 
come from purgatory to request him to say masses for them, 
and that he had seen the souls of several (who had been freed) 
fly to the heavenly mansion, in the form of doves. He added, 
that in his walks at night, to perform the duties of his sacred 
office, the dead frequently accosted him in the shape of meteors, 
and begged his benediction ; and that they turned to the right 
or to the left according to the direction he gave his holy fingers. 
In fine, the people venerated him as a saint, and the person who 
succeeded him in his former curacy thought himself sanctified 
in obtaining the place of so holy a man. 

Such was the person who, a few years afterwards, was accu- 
sed of the following crimes :—First, of having had a child by the 
cook of the curate of Hoskirchen, who lay in about the year 
1801, of a male child, which died shortly afterwards; secondly, 
of having had a child by Ann Marie Eichlaetter, the servant of 
the curate of Hernsheim, and of having assassinated her by cut- 
ting her throat with a razor; thirdly, of having had children by 
a milliner, and another curate’s servant maid; fourthly, of having 
had a child by Madelaine Fravenkneiht, the daughter of a far- 
mer at Lauterbach, of having swindled her father of 5,000 francs, 
and of having poisoned the daughter and her mother; fifthly, 
of having had at different periods three children by Ann Wen- 
inger, his last kitchen-maid ; sixthly, of having forged a certifi- 
cate of deposit for the sum of 1,400 francs; and, lastly, of 
having caused abortion of two women. The following are the 
details of the different crimes : 

When Riembauer was curate of Pirkvang, he introduced him- 
self into the house of a farmer named Fravenkneiht, whose 
family were celebrated for the purity of their morals, their 
economy, and their constant application to.the business of the 
farm. The family consisted of the father, his wife, and two 
daughters, named Madelaine and Catherine. The former, who 
was the eldest, has been described by all who knew her, and 
even by the accused himself, as a perfect model of purity and 
virtue. Riembauer conceived the foul project of seducing her, 
and appropriating to himself the fortune of the family. In 
order to effect his object, he had recourse to the most exact 
attentions, and flattering speeches of the most seducing descrip- 
tion. His first care was todo away with all apparent superiority 
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and distinction of rank, and for that purpose he assisted their 
family in their rustic toils, quoting upon the occasion the 
decrees of the council of Carthage, and citing the examples of 
St. Episphane, and other priests and bishops of ancient times, 
who had always united the sacerdotal duties with the labours of 
cultivating the earth. Ina short time he purchased (without 
having any property of his own) the farm belonging to the 
family for 10,000 francs, forged a receipt for half that sum, and, 
with respect to the other 5,000 francs, he had the tact (after the 
death of the father) to induce the widow to free him from all 
responsibility by the means of reciprocal engagements. He 
was not less successful in his plan of seduction. Madelaine 
gave birth to a child at Munich, and Riembauer even exacted 
from the mother a sum of 1,000 francs for the expenses of the 
lying-in of her daughter. 

At the time of her accouchement Riembauer was staying at 
Munich for a short time, in order to pass an examination. He 
had not been there long when he received an unexpected letter 
from Ann Marie Eichlaetter, his former paramour, who had 
just arrived from her native village, in order to claim some 
assistance from him. Not being able to see him, she was obli- 
ged to write him a threatening letter on the subject. Riembauer 
immediately went to see her at Ratisbon, and was again treated 
as a lover, but he positively refused to give up his new intimacy 
with Madelaine, or to take Ann Marie into his service as kitchen- 
maid. Shortly after the latter quitted the city of Ratisbon a 
second time, and went to visit Riembauer, who was then at his 
vicarage. She was never seen afterwards! 

Some time after Riembauer was appointed to the curacy of 
Priel, he sold the farm which had belonged to the family of 
Fravenkneiht, and he repaired to his new habitation, accompa- 
nied by the widow and her twodaughters. In the course of the 
following year Madelaine died suddenly, and her mother expi- 
red in the same way five days afterwards. 

Before these two deaths took place, Catherine, the youngest 
daughter, had left the house, and lived as servant in different 
families. Five years elapsed, during which nothing transpired 
touching the deaths of Ann Marie, of the widow, or Madelaine, 
her daughter. But there existed a witness of the crimes of 
Riembauer, and that witness was Catherine. This young girl, 
who was naturally of a very lively disposition, was sometimes 
attacked with fits of sombre melancholy and convulsions, which 
could not be accounted for. She exhibited symptoms of the 
greatest terror whenever she was obliged to sleep alone. This 
state of uneasiness and melancholy increased from day to day. 
At last she communicated to some of her confessors the fatal 
secret, and she revealed to them that she had seen Riembaur, 
the priest, assassinate a young woman. All the confessors di 
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rected her to keep the secret. One of them, however, with a 
view of serving Catherine and Riembauer, wrote to the latter an 
anonymous letter in the following terms :— 

“ Habeo casum mihi propositum, quem tantummodo tu sol- 
vere potes. Vir quidam, quem tu bene noscis, debet alieni 
persone 3,000 florennorum circiter. Si conscientia tua vigilat, 
solve hoc debitum. Nisi intra quatuor hebdomadas respon- 
deas, horrenda palefaciet ista persona. 

* HannipaL Ante Porras.” 

Riembauer sent no answer to this epistle, nor did he make 
any payment. At last Catherine denounced him before the 
magistrates; and the following are the facts which appear from 
her statement and from the indictment. 

Ann Marie Eichlaetter was described by Catherine as a very 
beautiful young woman, and particularly remarkable for having 
a fine set of teeth. Catherine stated that Ann Marie came to 
the house of Riembauer for the purpose of getting some pecu- 
niary assistance from him. He made her walk into his room. 
Madelaine, who was then 12 years old, being anxious to gratify 
a curiosity not unnatural at her age, looked through the key- 
hole; she beheld the curate holding the young woman extended 
upon the ground, and pretending to embrace her. She then saw 
him press her head against the floor, and draw a razor across 
herthroat. Terrified at the sight, Madelaine ran and informed 
her mother and sister, who went to the door and heard the fol- 
lowing conversation between the assassin and his victim :-— 
“ Repent of your sins—you must die ;—(Randel mach reue und 
leid du mast sterben.”’) Mary replied, in an agony of grief, 
“Frangois, don’t take away my life !—surely you will not kill 
me ?—I will never come again to trouble you for money.” At 
that moment the mother and sister of Catherine went away from 
the room door, but the latter remained and continued to look 
through the key-hole. She states that she saw Riembauer 
kneeling upon the young woman, who lay at full length upon 
the floor, and pressing between his bloody hands the head and 
neck of Marie. Shortly after he left the room, and entéred the 
apartment where the mother, Madelaine, and Catherine were 
sitting, and related to them what he had just been doing, re- 
marking that the crime was an act of necessity; that Marie had 
a child by him, and that she had tried to extort 400 francs from 
him, and that she had threatened to inform against him. He 
then addressed to them the most humble supplications, and 
made the most flattering promises, in order to induce them to 
keep the secret. But Catherine’s mother seemed anxious to 
denounce him atthe moment. Riembauer, upon this, threaten- 
ed to commit suicide, and he even took a rope and went into a 
neighbouring wood; but the woman, frightened at his manner, 
followed him, and implored him not to make away with him 
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self, promising at the same time, to bury in oblivion what had 
passed. 

It was found necessary to remove every trace of the crime 
which had been committed. This second Mingrat lifted the 
naked dead body of his victim, and carried it upon his shoulders 
to a little private closet, the head hanging down and staining the 
floor with blood. He then tried to remove those marks of blood, 
first with cold water, and then with boiling water, but he was 
unable to destroy the stains altogether. He next made use of 
a plane, and shaved away a good deal of the floor; but in a 
short time an infectious smell spread over the house, and one 
of the workmen was very near discovering the corpse. From 
that period Riembauer took greater precaution in concealing it, 
and kept the door of the closet locked. 

It was about two years after the perpetration of that crime 
that Madelaine and her mother died, both of whom (according 
to Catherine’s account) were poisoned by Riembauer. She 
added that the mother and the daughter had frequent quarrels 
with the curate (Riembauer), and that Madelaine had even ex- 
pressed her determination of quitting the house; that both of 
them were seized with illness at the same time. Riembauer 
prevented a doctor, a surgeon, or a priest, from being called in. 
He had the medicine made up by a barber, and administered it 
himself to Madelaine, who expired almost the moment after she 
had swallowed it; that her body, after death, became very much 
swelled, and was covered with spots, and and blood flowed from 
her mouth and nose: that the barber ascertained that Madelaine 
was at that time in the family way. 

During the life-time of Madelaine, Riembauer told her that 
he would give any one 2,000 florins who would undertake to kill 
Catherine, because he foresaw that she would not keep the secret, 
or that she would have some ridiculous prejudices upon the sub- 
ject. Madelaine informed her sister of his bad intentions 
towards her, and put her on her guard. 

Riembauer had done every thing in his power to bring Ca 
therine over to his interest, well knowing that she was the only 
living witness of the crime ; but she avoided his entreaties with 
a great deal of cleverness. On one occasion he promised her 
a marriage portion of 8,000 florins, provided she remained in 
the house with him; and, upon her refusal, he observed, “ Your 
mother and your sister are dead—they will never speak again 
—and I shall say they murdered Marie.” 

Upon the information of Catherine, Riembauer was taken 
into custody, and the investigation which followed confirmed 
all the circumstances which had been revealed by the unfortu- 
nate survivor. The skeleton of the dead body was found, The 
mouth exhibited the fine set of teeth described by Catherine. 
In the same place were discovered spots of blood, and traces of 
the plane made use of by Riembauer. 
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Riembauer, in his first examination, replied to the questions 
put to him with considerable address, admitting those facts 
which he could not deny without compromising himself, but 
protesting that he was not the murderer of Ann Marie, attribut- 
ing her death to Madelaine, who was jealous of her. With 
the most perfidious skill he combined, and put in the strongest 
light, all those circumstances which could render this system 
of justification probable. 

The examining judge, unable to reason the prisoner into an 
acknowledgment of his crime, sought to act upon his imagina- 
tion. On All Saints’ Day, the anniversary of the murder of 
Ann Marie, at 4 o’clock in the evening, he entered upon the 
88th examination. After endeavouring, during eight consecu- 
tive hours, to wring an avowal from the prisoner, by laying be- 
fore him the evident proofs of his guilt, he gave up the attempt 
as useless. At that moment it struck midnight, when the 
Judge suddenly unfolded a black cloth, containing the skull of 
Ann Marie. At this sight Riembauer started from his seat, 
opened wide his eyes, and smiled, according to his usual cus- 
tom, and yet drew back three paces, as if retreating from the 
accusing looks of the fleshless skull; but, quickly recovering 
his self-possession, he exclaimed, “ My conscience is at rest; 
that head, if it could speak, would say,‘ Riembauer is my lover, 
and not my murderer.’ This is the anniversary of her death.” 

This extraordinary case had been pending for the last four 
years before the Supreme Criminal Tribunal of Bavaria, and the 
proceedings on record already occupied 42 volumes, when, at 
the moment of one of the judges sending in a final report, it 
was announced to him that the prisoner had changed the nature 
of his declaration, now asserting that it was the widow Fraven- 
kneiht alone who murdered Ann Marie. Upon this anew series 
of examinations was enteredupon. The prisoner at first persist- 
ed in this novel declaration, but at length, on the one hundredth 
examination, he made an avowal of his guilt. The motive of 
this avowal, so obstinately withheld during four years, was not 
alittle singular. Riembauer stated that he had seen, from his 
dungeon, a Jew who had committed murder going to the 
scaffold. He was struck with the serenity and firmness ex- 
hibited by the Jew in his last moments, and on speaking of the 
circumstance to his gaolers, he learned that it was only after a 
full confession of hiscrime that the culprit, named Lammfromm, 
had recovered all his tranquillity of mind, and that from that 
moment he (Riembauer) resolved to declare the whole truth. 
“ Yes,” said he, “Iam seized with horror. I feel that my 
health is daily perishing. You are right in advising me to 
make a full and sincere confession. Before doing so, 1 recom- 
mend to the care of Government my innocent children, and my 
last cook-maid (ma derniere cuisiniere.) Catharine told truth—~ 
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it was [ that murdered Ann Marie Eichlaetter.” And to prove 
to the Judge his love of truth, he moreover confessed to him 
that he had caused the abortion of two of his mistresses, which, 
he added, he considered no sin, as, according to the rules of 
ecclesiastical law, in the first months of pregnancy the feetus is 
deemed not to be possessed of life. He alsorelated to the Judge, 
that, wishing to get rid of a man whom he hated, he had 
ardently prayed to God to deprive him of life, and that soon 
after the individual gave up the ghost. He also added, that, 
on an innkeeper refusing to lend him a small sum of money, he 
was seized with the most violent desire of setting fire to his pre- 
mises. But what is really singular and curious, are the so- 
phisms by which the prisoner sought to justify his crimes. 
“ When Ann Marie,” said he, * endeavoured to compel me to 
take her again into my house, I began to reflect upon the bad con- 
sequences such a step might entail upon my reputation and 
credit. I recalled to mind the principle of the Jesuit Father 
Staller, who, in his work called Zthica Christiana, declares that 
‘it is allowable to kill another, if there be no other means of 
saving one’s honour or good renown.’ I also recollected that 
~~ principle of the Jesuit, ‘ that the end sanctifies the means.’ 

I reflected upon the great evils that the public scandal with 
which Ann Marie menaced me, would cause to the people and 
to my sacred profession, and I said to myself, ‘If a priest of 
such unblemished reputation were found to be a sinner, great 
would the detriment thereof be to religion; therefore, as 
there were no other means of avoiding public scandal but by 
the death of Ann Marie, and as this death tended to produce 
a laudable result, I do not think I have acted criminally, for my 
intentions were pure, and ‘ad majorem Dei gloriam.’ 

“ Moreover,” added he, “before killing Ann Marie, I ex- 
horted her to repent of her sins, and I gave her absolution. 
When she had no longer the strength to support herself, I very 
gently stretched her on the floor. I merit the consideration of 
my judges, because my actions have been always ordered so as 
to avoid public scandal.”’ ‘This last principle Riembauer seem- 
ed to have preached to the young girls whom he wished to 
seduce. He thought, like Zertuffe— 


**Le mal n’est jamais que dans l’eclat qu’on fait, 
** Le scandale du monde est ce qui fait l’offense, 
** Et ce n’est pas pecher que pecher en silence.” 


He also told them that a girl might commit certain sins with a 
holy person. Among other extraordinary opinions avowed by 
him to the examining Judge, he stated that he conceived it no 
crime to be the father of children, even out of marriage; “ for,”’ 
added he, “it is imitating le Bon Dieu, and increasing the num- 
ber of believers and good citizens.” 
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Riembauer, strange enough to say, never neglected to go 
through a kind of nuptial ceremony with his mistresses, either 
for the purpose of tranquillizing his own conscience, or for the 
better securing their fidelity. Clothed in priestly vestments, 
with tapers lighted, he went through all the ceremonies of mar- 
riage, he himself performing the double functions of priest and 
bridegroom, and concluding the ceremony by placing a ring on 
his mistress’ finger. The children resulting from these con- 
nexions he regularly baptized, giving them for father and moth- 
er names taken at hazard. 

The Supreme Criminal Tribunal of Bavaria has condemned 
this extraordinary criminal to close confinement in a fortress 
for an unlimited period. 


JUDICIAL DECISIONS, 


American Cases. 


Bank Cuecxs.—If the maker of a bank check has no funds 
in the bank upon which it is drawn at the date of the check, it 
is not necessary for the holder to present the check at bank for 
payment in order to enable him to sustain an action upon the 
same against the maker. The drawing of a check, under such 
circumstances, is, when unexplained, a fraud, which deprives 
the maker of ail right to require presentment and demand of 
payment.—Vanderpfrool v. Smith, Superior Court of city of New 
York, August Term, 1828. 


Where a check on a bank is given in the ordinary course of 
business, it is not presumed to be received in absolute payment 
of a debt, even if the drawer have funds in the bank, but as the 
means whereby the holder may procure the money. The holder 
becomes the agent of the drawer to collect the money; and if 
guilty of no negligence in presenting the check for payment, 
whereby an actual injury is sustained by the drawer, he will 
not be answerable, if, from any peculiar incumbrances attending 
the bank, the check be not paid; but in a suit against the 
drawer for the consideration of the check, the holder may treat 
it as a nullity and resort to his original cause of action. Crom- 
well etal. vy, Loveit, Sup. Court of city of New York, August 
Term, 1828. 


| The decisions of the new Superior Court of the city of New 
York have not yet been reported; but the gentleman who is 


preparing them for publication has been kind enough to give 
the above abstracts. | 
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PoWER OF ONE PARTNER ‘TO ASSIGN GENERALLY IN TRUST FOR 
BENEFIT OF OREDITORS.—“ It is undoubtedly true,” says Mr. 
J. Washington, “ that each partner is possessed not only of his 
own share and interest in the partnership effects, but of the 
whole; and therefore he has a power to dispose of the whole to 
third persons who deal with him in relation to the partnership 
concerns. Without such a power, the trade of co-partners 
could not be carried on, and it consequently becomes of neces- 
sity incorporated into the nature and being of such an associa- 
tion. Butit may admit of a serious doubt, whether one part- 
ner can, without the consent of his associates, assign the whole 
of the partnership effects (otherwise than in the course of trade 
in which the firm is engaged), in such a manner as to terminate 
the partnership. An assignment of all the effects to trustees 
for the benefit of the creditors of the concern, would seem em- 
phatically to be of this character. Such is its obvious design, and 
such must be its necessary consequence. Now it is perfectly 
clear that one partner cannot, by withdrawing from the associa- 
tion before the period stipulated between the partners for 
its continuance, either dissolve the partnership, or extricate 
himself from the responsibilities of a partner, either in respect 
to his assaciates, or to third persons; and if this be so, it 
would seem that he could not produce the same consequence 
by any other voluntary act of his own. This is not like those 
cases where, by the act of God, or by the operation of law, the 
partnership is dissolved, as by the death or bankruptcy of a 
partner.” The judge added, however, that it was not his in- 
tention to express a decided opinion upon the question. Pier- 
front etal, v, Graham, 4 Wash. Rep. 254. 


ConsIGNMENT.—A consignee impliedly contracts not only for 
his fidelity in the disposition of the cargo, and for the exercise 
of his best judgment, but for the exercise of a sound judgment 
in the management of the business confided to him. If he is 
authorized to direct the destination of a ship, with a view to 
the best market, it is his duty to make all necessary inquiries to 
enable him to find out where the best marketis. But if the 
consignment be general, he is not bound to look out for any 
other market than that to which the vessel is consigned; and 
he might make himself liable by sending her to any other, 
should a loss be there sustained. KXingstan vy. Wilson, 4 Wash, 
Rep. $10. 
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Migrst of late Cugtish Cases. 


COMMON LAW, 


| CONTINUED. | 

ARREST. 

The defendant had been arrested three times for the same cause 
of action. He was discharged, the first time, on the ground 
of there being no ac etiam to the writ, and the second time, on 
the ground that the first action had not been discontinued. 
On a Sunday, after the second discharge, he was apprehend- 
ed upon a warrant for an alleged assault upon one P., and on 
the following day taken to Bow Street and bailed for the 
assault, and there arrested for the third time. It did not ap- 
pear that the charge of the assault was altogether fictitious ; 
but it was proved that the carrying him to Bow Street was 
made use of to effect the arrest, and that P. and the plaintiff 
were acting in concert. The court discharged him, on the 
ground that an arrest by means of criminal process was not 
a lawful contrivance; and Parke J. intimated an opinion that 
a plaintiff could in no case arrest his debtor a third time for 
the same cause.—JVells v. Gurney,* 8 B. & C. 769. 

ASSIGNMENT. ‘ 

B. and C, contracted to make certain machinery for the defend- 
ant, but, before its completion, assigned it, in an unfinished 
state, to the plaintiff. The defendant thereupon told the plain- 
tiff to go on with it and he would see him paid. Held that 
the defendant was liable to the plaintiff for what was unfinish- 
ed at the time of the assignment.—Oldfield v. Lowe, 9 B. & 
C, 73. 

[N. B. The above appears to be the decision of the Chief 
Justice; but from the expressions used by Parke J. it would 
seem that the plaintiff recovered for the whole machinery. ] 
ASSUMPSIT. 

The plaintiff brought an action for goods sold before the expira- 
tion of the credit agreed on, on the ground that the defendant 
had procured the goods fraudulently and without intending 
to pay for them. Held that, in such a case, he should have 
brought trover; for that by the present action the contract 
was affirmed, and the action was not maintainable till the 
credit expired.— Ferguson v. Carrington, 9 B. & C. 59. 

BARON AND FEME. 

i. A decree for alimony will not discharge a husband from 
being liable for necessaries furnished to his wife, unless the 
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sum decreed be paid. Held also, that the wife, being the 
daughter of a marquis, and having been decreed 380/. a year 
for alimony, was not bound to live in furnished lodgings; and 
that articles of household furniture were necessaries for her.— 
Hunt vy. De Blaquiere,* 5 Bing. 550. 

. A man, on going abroad, left a woman, whom he had long 
cohabited with as his wife, at his residence in this country. 
She bore his name, and was reputed his wife. Held that, 
assuming her contracts to be as binding as if she had been 
his wife, the authority ceased on his death, even before the 
tradesmen, subsequently trusting, had notice of it; and that 
the executor was not liable to pay for subsequently furnished 
goods.— Blades v, Free, 9 B. & C. 167. 


BILL OF EXCHANGE. 

i. A bill was in the handwriting of the drawer, and made paya- 
ble at his own house. Held, that it was rightly left to the 
jury to presume from this circumstance that the acceptance 
was an accommodation one, and that notice to the acceptor 
was unnecessary.—Sharp v. Bailey, 9 B. & C. 44. 

2. Indorsees against acceptor. A partner in a bank (one of the 
plaintiffs) procured the acceptances in question from the de- 
fendant, under a pledge, to be responsible for the payment, 
and also to leave a certain sum in his hands. Anaction was 
brought by all the partners on the acceptances; and the 
judge at ni. pri. (Garrow B.) directed the jury to find for 
them if they thought the partner first-mentioned gave a valua- 
ble consideration for the bills. They found for the plaintiffs ; 
but the court held that the action would not lie, and granted 
a new trial.—Sparrow v. Chisman, 9 B. & C, 241. 


COHABITATION. 

The goods of a woman, who had for many years cohabited with 
a man as his wife, were seized under an execution against 
him. The judge having left it to the jury to say whether 
the goods were not given up to the husband during the 
cohabitation, and they having found for the defendants, the 
court refused to disturb the verdict.— Edwards v. Farebrother, 
2M. & P. 293. 

COMPANY. 

Assumpsit for goods furnished to a mining company. The de- 
fendants had paid deposits on shares, and had received papers 
called the scrip; but had not signed the partnership deeds, 
and had parted with their scrip, before the action was brought. 
it was proved that the company was founded in fraud, but 
the jury found that neither the plaintiff nor the defendants 
were parties to the fraud. Both of the defendants were present 
at a meeting of the company before any of the goods were fur- 
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nished, but one of them did not purchase his scrip till after 
part was furnished. Held that both were liable to the full 
amount.— Ellis vy. Schmack and Thomas,* 5 Bing. 521. 


COMPOSITION. 

1. A creditor (the plaintiff) having refused to agree to a com- 
position, the debtor’s brother volunteered to furnish him with 
goods, to a certain amount, on condition of his agreeing. 
He assented, and received the goods; and the composition 
was secured by the note on which the present action was 
brought. The plaintiff was the last who signed the compo- 
sition. Held, that, the stipulation as to the goods having 
been kept secret from the other creditors, the whole transac- 
tion was vitiated, and the plaintiff not entitled to recover on 
the note.—Knight y. Hunt," 5 Bing. 432. 

[N. B. The circumstances relied on for the plaintiff were, 
his having signed last, so as not to have influenced the other 
creditors; and the brother’s offer having been made entirely 
of his own accord, neither at the request of the insolvent, no1 
of the plaintiff; but per Park J. “ It seems to me only neces- 
sary to distinguish between a gratuitous gift after the pay- 
ment under the composition, and a previous understanding 
that a particular creditor shall receive more than the others. 
Here there was such a previous understanding, and the ver- 
dict was perfectly proper.’’] 

2. The plaintiff, with other creditors of the defendant, had sign- 
ed a composition deed cuntaining general inclusive words; 
but the debt, for which the present action was brought, was 
not specified in the schedule annexed. Held, that the hold- 
ing back of the demand was a fraud on the other creditors, 
and that the defendant was discharged to the full amount for 
which he was liable when the deed was executed.——Britien 
v. Hughes," 5 Bing. 460. 

CONTRACT. 

The plaintiff contracted to make some chandeliers of the de- 
fendant perfect, for a certain sum. He returned them in an 
imperfect state: but the jury found that the defendant derived 
benefit, to the amount of 5/. from what had been done to them. 
Held that the contract was entire, and the plaintiff not enti- 
tled to recover any thing.—Sinclair v. Bowles, 9 B. & C. 92. 

EVIDENCE. 

Evidence of declarations of the testator is not admissible to 
invalidate a will of real property. Evidence having been 
given of a declaration by the attorney who drew, and was 
one of the witnesses to, a will, to the effect of a third witness’s 
signature having been added subsequently to! its execution, 
evidence of the good character of such attorney was held to 
he admissible, —Provis vy. Reed," 5 Bing. 435. 
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GUARANTEE. 

The defendant guaranteed the plaintiff to a certain amount for 
any gold he might supply to E. a goldsmith in the way of his 
trade. Plaintiff discounted certain bills for E.; furnishing 
the amount, partly in cash and partly ini gold. FE. did not 
endorse the bill, but the gold was applied by him to the pur- 
poses of his trade. Held that this mode of supplying gold 
was not within the guarantee ; and that the bills, not having 
been indorsed, were purchased by the plaintiff at his own 
risk.—Evans v. Whyle,* 5 Bing. 485. 

POWER OF ATTORNEY. 

The defendants (London merchants) employed an agent to 
manage some mining speculations in America, and furnished 
him with letters of credit, authorising him to draw upon them 
to acertain amount, and a power of attorney authorising him 
to take and work mines, purchase tools and materials, erect 
buildings, and execute any deeds or instruments necessary 
for these purposes. The agent, having already exceeded the 
sum mentioned in his letter of credit, obtained from the 
plaintiff 15007. which he applied to the defendant’s use ; and 
drew on the defendants, in the plaintiff’s favour, the bills on 
which the present action was brought. These the defen- 
dants refused to accept. The agent, when called as a wit- 
ness, stated, that he did not show the letter of credit to the 
plaintiff; that he could not say that the plaintiff knew of the 
former advancements, which were not indorsed on the letter 
of credit: that he could nat state whether he had shown the 
power or no, but that it lay ready to be shown if required. 
There was no other evidence as to any of these particulars, 
and the jury found for the plaintiff. Held, that it was the 
duty of a party advancing money to an agent to look at his 
power of attorney and letter of credit; but that, as the amount 
of the sums already raised could not have been discovered 
from the letter, and the power was unlimited, (Best C. J, 
observed, “ The language is as extensive as the empires with 
which the defendants propose to have transactions,”’) the 
defendants were liable. An attempt was made to prove a 
partnership between the agent and the defendants; and 
Gaselee J. observed, “ Supposing this not to be a partnership, 
I have difficulties on the other parts of the case.” — Withing- 
ton v. Herring,* 5 Bing. 442. 

PRINCIPAL AND AGENT. 

The vendor knew that the purchaser was merely buying as 
agent, but did not know the name of the principal, and de- 
bited the agent with the price. Held that this did not pre- 
clude him from suing the principal — Zhomson y. Davenport, 
°B. & C. 78. 
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PROMISSORY NOTE. 

A Bank of England note for 5002. was stolen from a person in 
England ; and subsequently remitted from France to a mer- 
chant in London (the plaintiff,) who, at the time of receiving 
it, was in advance to his foreign correspondent, but made no 
fresh advance on the credit of the note. Their course of 
business was to transmit negotiable paper and money to each 
other with the view of gaining by the exchange. Held that 
the plaintiff stood in the same situation as his correspondent, 
whose agent he was, and that, the note having been stolen, it 
was incumbent on him to prove that such value was given 
for it as to exempt him from suspicion.—De la Chaumette v. 
Bank of England, 9 B. & C. 268. 

[N.B. A doubt was also raised whether (notes being only 
negotiable by statute) a promissory note could in France, be 
considered otherwise than as an ordinary chattel; the pro- 
perty in which, when obtained by felony, would remain in 
the original proprietor. A new trial having been directed, 
the court declined deciding this question. | 

WARRANTY, 

i. If goods be sold for a particular purpose, the law implies a 
warranty that they are fit forthat purpose ; and, in the case ofa 
manufactured commodity, if it turn out unfit for such purpose, 
though without deceit on the part of the vendor, he is liable 
in damages. In the present case, a mutual acquaintance in- 
troduced the plaintiff (a ship-owner) to the defendants (manu- 
facturers of copper), informing them that the plaintiff wanted 
some copper for sheathing a vessel, to which one of the de- 
fendants answered, “ Your friend may depend upon it we will 
supply him well.” The copper supplied wore out in four or 
five months, though it should have lasted as many years; and 
the jury found that the decay arose from an intrinsic defect 
in the quality, but that there was no satisfactory evidence of the 
cause. No fraud was imputed to the defendants ; but held 
that they were liable in an action on the case as for a deceit — 
Jones v. Bright," 5 Bing. 533. 

. The plaintiff returned to the defendant a horse purchased of 
him, alleging unsoundness; the defendant sent it back, saying 
that he had given no warranty. It was returned a second 
time, when the defendant said he would keep it without preju- 
dice to their respective rights ; but he afterwards rode it, and 
offered it for sale. Held that this was a rescinding of the 
contract; and the plaintiff, after failing to prove the warranty, 
was allowed to recover the price.—Long v. Preston, 2 M. & 
P, 262. 

WILL. 

A will more than thirty years old proves itself, though the tes- 
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tator may have died within that time.—Doe v. Deakin, 2M. & 
R. 195. 

And see Evipence. 

WITNESS. 

The plaintiff, party to a charter-party, agreed, after its execu- 
tion, to share the expected profits with the attesting witness. 
Held that the execution could not be proved by proving the 
handwriting of the witness; and the action failed in conse- 
quence.—Hovill v. Stefihenson,* 5 Bing. 493." 

And see EvipEnce. 


EQUITY. 


HUSBAND AND WIFE. 

1. Where a husband and wife assigned to a purchaser for a 
valuable consideration, a share of a fund in which the wife 
had a vested interest in remainder, expectant upon the death 
of a tenant for life, and both the wife and the tenant for life 
survived the husband; the assignment was declared void. 
The Lord Chancellor observed, that if, at the time of the 
assignment, the husband had been in a condition to reduce 
the chose in action into possession, the assignment would have 
operated immediately ; if he had afterwards been in a con- 
dition to reduce the thing into possession, the assignment 
would then have had full effect; but if he died before the 
event happened, on which the chose in action might have been 
reduced into possession, the assignment would become alto- 
gether inoperative. 

. Where, after the husband’s death, the wife executed an as- 
signment of the fund, which recited former assignments by 
the husband, she did not thereby recognize or confirm those 
assignments: the recitals were to be looked upon as merely 
directing the order in which the assignments were to have 
priority. 

. The circumstance of the suit not having been instituted, and 
the assignments thereby called in question, until more than 
seven years after the husband’s death, but immediately upon 
the decease of the tenant for life, was held not to affect the 
question.— Honnor vy. Morton, 3 Russ. 65. cum notis, and Wat- 
son Vv. Dewins, 90. 

. The fund of a married woman standing in the name of the 
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(we presume) Mr. Jeremy Bentham,—‘‘A learned writer (who has devoted 
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accountant-general to her account, may be pledged by the 
husband.—Sansum v. Dewar, 3 Russ. 91. 

5. An annuity given to the separate use of the wife is dischar- 
Sed by payments made to the use of the husband; the cir- 
cumstances being such as to satisfy the court that the pay- 
ments were made with the acquiescence of the wife, or with 
her authority, either expressed or implied.—ABartlett v. Gil- 
lard, 3 Russ. 149. 


; LACHES. 
If a party, having a legal remedy, loses it by his own laches, he 


cannot come into a court of equity for relief—Drewry v. 
Barnes, 3 Russ. 94. 


NE EXEAT REGNO. 
In a suit for a specific performance by a vendor, a writ of ne 
exeat regno will not be granted against the purchaser, unless 


the court thinks it quite clear that a specific performance of 
the contract must be decreed.— Morris v. M‘Neil, 2 Russ. 604. 

SPECIFIC PERFORMANCE. 

1, Upon a bill praying the performance of an agreement duly 
signed, but offering the defendant the benefit of certain varia- 
tions contained in an unsigned memorandum of a subsequent 
date; the court will decree a specific performance of the 
agreement with the variations introduced by the memoran- 
dum, if the defendant elects to take advantage of them ; but, 
if he does not so elect, the decree will be for a specific per- 
formance of the original agreement.—Robdinson vy. Page, 3 
Russ: 114, 

2. Parol waiver and abandonment may be set up as a defence to 
a bill for specific performance, but the circumstances must 
be such as to evince an intention in the parties that there 
should be a total dissolution of the contract, placing them in 
the same situation in which they stood before the agreement 
was entered into.—Jbid. 

And see NE EXxEAT REGNO. 


VENDOR AND PURCHASER. 

A contract for the purchase of a farm described it as containing 
“$49 acres, or thereabouts, be the same more or less,’ and 
contained the usual stipulation, that any excess or deficiency 
should not vitiate the contract: the farm proving to consist 
of 349 customary acres, or about two-thirds of the same 
number of statutory acres; Lord Eldon declared that so large 


a deficiency could not be covered by sucha clause.— Portman 
v. ATill,2 Russ, 570. 
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Pudiciary Lntelligence. 


United States Judiciary.—The Supreme Court of the United States met 
at Washington, on Monday, January 11th. Present associate Justices, John- 
son, Duval, Story, Thompson and M’Lean. The court admitted several 
Attornies. 

Henry Baldwin, of Pennsylvania, has been appointed to supply the va- 
cancy on the Bench of the Supreme Court of the United States, occasioned 
by the decease of Judge Washington. 

Pennsylvania Judiciary.—Calvin Blythe, Esquire, has been appointed by 
the Governor to be President Judge of the Court of Common Pleas, of the 

12th Judicial District, composedjof the counties of Dauphin, Lebanon, and 
Schuylkill, in the room of Samuel D. Franks, Esquire, resigned. 

Tennessee Judiciary.—Knoxville, Dec. 30, 1829. Impeachment of Judge 
Williams.—This trial has, at length, been brought to a close. We have 
barely room for a brief abstract of the proceedings, as taken from the 
Nashville Republican. 

On the first article of the impeachment, the accused was unanimously 
acquitted. The second article was withdrawn by the Managers. 

The defendant was also acquitted on the third and fourth articles. On 
the fifth, the question as to guilt or innocence of the defendant was deter- 
mined as follows—Yeas 12—Nays 5. 

On the sixth and last article, the question was decided by the same vote 
as above. 

A question then arose—‘‘ whether it required two thirds of the court who 
tried, or two thirds of the whole Senate, to convict ?”’—It will be remarked 
that there were only seventeen present, of the twenty members who com- 
pose the entire Senate. After argument, it was decided that twelve out of 
seventeen was not a corstitutional majority toconvict. The negative votes 
were 9. The affirmative 8. 

Some further proceedings took place in relation to this case, the reports 
of which have not reached us. 

New York Judiciary—The Hon. William A. Duer, on Thursday, resign- 
ed his seat as Judge of the third Circuit, and has accepted the appointment 
of President of Columbia College. 

Virginia Judiciary——John Tayloe Lomax, Professor of Law to the 
University of Virginia, has been appointed a Judge of the General Court of 
that State, vice Judge Dade, deceased. 

Kentucky Judiciary.—George Robertson, one of the associate Justices of 
the Supreme Court, has been appointed Chief Justice of the State ; and 
Richard A, Buckner, a member of the last Congress, has been appointed 
associate Judge in his stead. 


Hiterary Entelligence. 


Che first volume of ‘* The Chancery Practice of the State of New York, 
by Joseph W. Moulton,” has lately been published. The volume is ac- 
companied by the following certificate of Chancellor Walworth. “I have 
examined a Treatise on the Court of Chancery, of this state, by Joseph W. 
Moulton, Esq. a solicitor and counsellor of the Court. The research of the 
author has been extensive, and the work is well calculated to aid the prac- 
titioner through the intricacies of a chancery suit in the various shapes it 
may assume. The former practice of the Court, and the recent decisions 
relative thereto, either in this State or England, have been applied to the 
system, as it will exist under the Revised Statutes, and new rules which are 
to go into oper: ation on the first of January next. Such a work was much 
wanted, and it will be almost indispensable to the library of every soli- 
citor.”” Signed, 


New York, Oct. 26, 1829. R. Hyon Warwortn 
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London Law Magazine.—No. V1. of this work for October 1829, has 
lately been received. The contents are, Art. 1, Study of the Civil Laws. 
Art. 2, Mercantile Law, No. 5. Art. 3, Whether a Common Recovery by 
Tenant in Tail of the Gift of a Subject, bars a Remainder or Reversion in 
Crown. Art. 4, Powers of Revocation and new Appointment. Art. 5, 
Trial of Burke and M’Dougal: Specimens of Scotch Eloquence. Art. 6, 
Real Property Report, with a Preliminary Sketch of English Convey- 
ancing. Events of the Quarter, &c. &c. 


The following works have recently appeared in London.—A Concise Digest 
of the Law, Usage and Custom relating to the Commercial and Civil Inter- 
course of the Subjects of Great Britain and France. By Charles Henry 
Okey, Esq. 8vo. 


A Practical Compendium of the Law of Bills of Exchange, &c. with 
practical Forms. By J. Bylas, Esq. of the Inner Temple. 

The History of the Roman Law, during the Middle Ages. Translated 
from the original German of Carl von Savingny. By E. Cathcart, vol, 1. 


Advice of late Reports of Cases. 


The 4th volume of Washington’s Reports, which has very lately been 
published by Messrs. Nicklin & Johnson, of Philadelphia, contains cases 
determined in the Circuit Court of the United States for the Circuits com- 
prising the Districts of Pennsylvania and New Jersey. ‘This volume is pub- 
lished from the manuscripts of the late Judge Washington, and compre- 
hends the decisions from April Term 1820, to October Term 1827, inclusive. 
In addition to which, it contains some cases decided in 1818 and 1819, 
omitted in the $d volume of these reports. Few of the decisions of that 
court, therefore, remain to be published. The volume just published, 
says the editor, ‘‘ will be found to contain an equal, if not a greater num- 


ber of interesting cases, than any volume of reports heretofore published 
in the United States.” 


The 1st volume of Dallas’s Reports, 3d Edition, with notes and additions by 
Thomas I, Wharton, Esq. Among the additions is the Case of the Court 
of Chancery in Pennsylvania,” which contains the opinions of the Solicitor 
General, Sir Dudley Ryder, and the Attorney General, Willes, now, for the 
first time, published : P. H. Nicklin & T. Johnson, Philadelphia. 


The following Reports have also lately been published. 

Chancery Cases argued and determined in the Court of Appeals of South 
Carolina, from January to May 1827, both inclusive; by D. J. M‘Cord— 
vol. 2, 

The 2d volume of Vermont Reports, new series, by Asa Aikins, bringing 
the cases down to March 1828, 

The 5th volume of Halsted’s (New Jersey) Reports, bringing the deci- 
sions of the Sup. Court of N. J. down to May 1829. 

The 17th volume of Sergeant and Rawle’s Reports of Cases adjudged in 
the Supreme Court of Pennsylvania. 

The 2d volume of Harris and Gill’s (Maryland) Reports of Cases adjudged 
in the Court of Appeals of Maryland in 1827-8-9. 

The 14th volume of English Common Law Reports, by Sergeant and 
Lowber, containing cases in 7 Barnewall & Cresswell—3 Starkie—and 3 
Carrington & Payne. 

The 2d volume of Wendell’s (N. Y.) Reports. 

The 6th volume of Pickering’s (Mass.) Reports. 

The 9th volume of Cowen’s (New York) Reports. 

The Ist volume of Rawle’s Reports of Cases adjudged in Sup. Co, Penna 

The 5th volume of Greenleaf’s (Maine) Reports. 





TO MEMBERS OF THE BAR. 


The Subscribers beg leave to call the attention of legal gen- 
tlemen throughout the United States to their American edition 
of English Common Law Reports, edited by Thomas Sergeant 
and John C. Lowber, Esquires, of the Philadelphia Bar. 

The constant reference to the recent English Reports, in the 
arguments of counsel and the decisions of the American Courts, 
particularlA on commercial matters ; and the analogy that must 
necessarily subsist in questions arising in two countries, whose 
legal principles and forms are in many respects the same, 
clearly evince the utility of the above mentioned publication. 
There is probably no American Jurist who would not desire to 
possess the convenience of referring to the points decided in 
England, as early after their authentic publication as possible. 

But few members of the American Bar purchase all the 
Modern English Reports, partly on account of their enormous 
price, and partly because more than one half of their contents 
is of no interest in this country. : 

With a view of removing extravagance of cost, and the neces- 
sity of purchasing useless matter, this publication has been 
undertaken, and has been conducted on the most economical 
plan: inserting in full, only those cases which are applicable 
to this country, and retaining of the others only the names and 
marginal notes; by which plan the publishers can furnish for 
five dollars what would otherwise cost thirty. 

There are at present in progress of publication in England 
two sets of Reports, both in King’s Bench and Common Pleas, 
containing for the most part the same cases: when however a 
case may be found in either of these sets that is not contained 
in the other, it will be inserted by the American editors ; where- 
by this publication will possess a greater value than either of 
the rival series of English Reports entire. 

Fourteen volumes of the work are already published, furnish- 
ing a series of Reports in the Courts of Common Pleas, King’s 
Bench, and Nisi Prius, from i813 to 1829: and fromthe ar- 
rangements the publishers have made for obtaining the English 
Reports by the earliest opportunity, they think it will be in 
their power to republish them here, within four months after 
their appearance in England. 





